[image: image8]


[image: image8]


[image: image9.jpg]6, >
facing o




Anti-Discrimination Commission 



Fifth Annual Report – 2003-2004
All enquiries in relation to this report should be directed to:

The Anti-Discrimination Commission

GPO Box 197 

Hobart   - Tasmania 7001

Telephone: (03) 6224 4905    1300 305062

TTY:          (03) 6223 6234         

Facsimile:   (03) 6233 5333

International Phone: +61 3 6224 4905

International Fax:     +61 3 6233 5333

Email:  Anti-Discrimination@justice.tas.gov.au
Website: www.justice.tas.gov.au/adc/adcfrontpage.htm


[image: image10.wmf]Exemptions Granted

0

5

10

15

20

2001-2002

2002-2003

2003-2004




 

[image: image11.wmf] 

 

 

LEGAL TEAM 

 

1

 

 

 


[image: image12.wmf] 

LEGAL TEAM 

2

 


OUR VISION

· The Anti-Discrimination Commission co-operates with all Tasmanians in working towards a world where discrimination, prejudice, bias and prohibited conduct are indicators of a history that is no longer with us.

· The Anti-Discrimination Commission envisions a Tasmanian Community which recognises that all people are entitled to respect, dignity and appreciation for their contributions and themselves and where all are honoured for their diverse abilities and strengths.

· The Anti-Discrimination Commission’s work and practice is founded in principles of fairness, acceptance, recognition, co-operation and service to the community, recognising that discrimination is an expression of illegitimate power and the Anti-Discrimination Act 1998 recognises that this is abusive of individuals and the community as a whole. Within the Commission all staff will provide leadership in the application of these principles.

OUR VALUES

· equity as equal treatment ensuring equally fair and just outcomes

· encouraging diversity and participation at all levels

· ensuring at results are consistent with the beneficial principles embedded in the Anti-Discrimination Act.

· high standards of probity, integrity and conduct

· a strong commitment to accountability

· maximising the potential of individual employees, and ensuring a high quality of service.

· encouraging and supporting staff development and multi-skilling

OUR OBJECTIVES

· To provide individuals and groups with the opportunity to resolve grievances through an independent body and to assist in the solution of workplace, institutional and organisational structures, issues and interactions which have a negative impact on productivity and the general wellbeing.

· To promote the development of processes and services which are more transparent and based on fairness.

· To promote the Act in a positive way for all people, whatever their background, education, training or geographical location.

· To foster an inclusive society that acknowledges and respects our multi- cultural heritage, values diversity and treats everyone with proper appreciation and respect.

· To support and encourage a diverse/compassionate and socially just society that provides for the rights of all Tasmanians, including people from minority, disadvantaged and stigmatised groups.
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The law is that which puts a difference betwixt good and evil, betwixt just and unjust. If you take away the law, all things will fall into a confusion. 










John Pym, 1641

Introduction

In October 2004, my five year term as Tasmania’s First Anti-Discrimination Commissioner concludes. From October 1999, when I took up my appointment as Anti-Discrimination Commissioner, the Anti-Discrimination Commission and the Anti-Discrimination Commissioner have operated without fear or favour. This principle has been our touchstone.

Five years have seen the solid establishment of the Anti-Discrimination Commission as the administration of the Anti-Discrimination Commissioner, providing a substantial and high level of services to the Tasmania community, as well as in contacts nationally and internationally. Establishing the Commission meant starting from nothing, to create a cohesive and committed team enabling the Commission to be enormously productive in assessing, investigating and conciliating claims, providing a comprehensive and ongoing program of community education and liaison along with a sustained and ever-expanding training program, providing policy advice, assessing exemption applications and requests for advice, an optimal enquiries and information service, and laying firm, strong and sturdy foundations for the continued operation and implementation of the Anti-Discrimination Act. The high-level output has been sustained, and huge. The State of Tasmania has been well-served by an effective and committed team working with few resources to ensure that Tasmania has the full benefit of the highest standards of integrity in decision-making and operation, based in the belief that Tasmania is entitled to a fair, just and even-handed system unbeholden to power-groupings, interpersonal relationships and nepotism, and uninfluenced by the notion that the powerful, and those who believe themselves to be important, are entitled to consider themselves above the law and having a right to demand that this notion be applied by decision-makers. These notions have had no currency in the Anti-Discrimination Commission. This has had consequences.

Of the many considerable achievements, a not insignificant number of which have gained recognition internationally and nationally, space constraints mean that only a few can be listed. Future assessments of the work of the Commission will attest to Tasmania’s five years of outstanding and longstanding achievements in human rights, a tribute to the community’s work over many, many years, in lobbying for the legislation and encountering and dealing with obstacles along the way, the Government’s putting the Anti-Discrimination Bill forward, and the Parliament’s passing the Act with collective agreement. It is a tribute also to the Commission and the Commissioner. It is regrettable that no appreciation of good work well done has ever been received by me or the Commission from those who ought properly to acknowledge the high level of achievement attained. In this absence, in July 2003, the Commission hosted a large celebratory dinner at Parliament House as a ‘thank you’ to all involved in ensuring that the Act became law, and as a tribute to the Commission’s work.

Great achievements do not come by the actions of one or a few persons acting alone. The Commission’s achievements come through the courage of claimants who, despite their apprehension at facing up to powerful people whom they experience as having harmed them, make claims. Achievements come, too, because of the readiness, ultimately, of respondents to acknowledge that wrongs do happen, and that there are better ways of addressing them than denial, bullying and abuse, or tactics that would raise serious questions of integrity on the part of those engaging in them, were good governance and due diligence to be endorsed as principles that should apply to the justice system.

Great achievements come, too, through the commitment, intelligence, learning and sustained work of staff who take their responsibilities seriously and have the courage and diligence to see them through. I have been fortunate over five years to work together with a team which believes that the Anti-Discrimination Act was intended to have meaning and application, and have worked in accordance with this principle. All Tasmanians who believe as they do, have reason to thank them for the scope and effectiveness of the Act thus far.

Review of the Act

Less than two years after operation of the Act commenced, a review of the Anti-Discrimination Act was proposed. Following a review of administration conducted by the State Service Commissioner, the review of the Anti-Discrimination Act was to run from May 2004 to October 2004. The review has not commenced, the explanation being that there are no funds available. No funding proposal was put forward by the Department of Justice to Treasury in the relevant period although, as noted, the review of the Act had been proposed for some time, with all indications of urgency, at least until earlier this year. From the perspective of those seeking an outcome promoting the optimal configuration and operation of the Act, it is a pity that the review will now take place in the absence of the First Anti-Discrimination Commissioner. 

The Act properly gains commendation for its scope and approach. Some procedural and substantive aspects of the Act nonetheless require clarification. Generally, Tribunal decisions have been of great assistance to the Commission, as with Sex Discrimination Tribunal and Supreme Court decisions under the Sex Discrimination Act 1994 (the precursor to the Anti-Discrimination Act). Any body which operates a decision-making power under ‘rights’ legislation (indeed, any legislation at all) must properly be subject to review. Any body operating without a review of its decisions will not provide the people (nor, ultimately, government) with good decision-making. Good decision-making can be established, maintained or enhanced only if a review mechanism for dissatisfied litigants, claimants or complainants is available. However, in some instances, clarification of the Act’s provisions is necessary because of decisions of the Tribunal and Supreme Court that have not been helpful. The purpose of the reviewer is to assist in the decision-making process rather than to hinder it. It is disappointing that this appears not always to have been the impetus to the review of decisions under the Anti-Discrimination Act. Furthermore, decision-making is not assisted if bodies without any review function of substantive or procedural law under the Anti-Discrimination Act take to themselves, and are supported in that taking, of a ‘review’ function, particularly when they do not comprehend, and do not have the capacity or capability of understanding, discrimination and prohibited conduct law, nor as it appears of procedural fairness.

The Act is beneficial legislation, to be read so as to correct the mischief it was designed to remedy. It is not penal legislation. Regrettably, some aspects of the Act have been rendered contentious, despite their clarity and existing precedent. Some provisions require amendment simply because legislation in operation is different from legislation on paper. The Commission’s Annual Reports contain recommendations for amendments to the Act which would enhance its operation. I briefly add to them, or set out additional aspects in this Annual Report. I commend these to the Parliament as the review will now take place, as noted, in my absence. A reasonable person would, I believe, consider it regrettable that such a review will be undertaken (if it is) without the involvement or input of the First Anti-Discrimination Commissioner. Adherence to the published schedule would have enabled this to occur.

Nearly all great civilizations that perished did so because they had crystallized, because they were incapable of adapting themselves to new conditions, new methods, new point s of view. It is as though people would rather die than change.








Eleanor Roosevelt, 1963

Legal Practitioners

Parties are entitled to seek legal advice and assistance at any time. Consistent with the position under the Sex Discrimination Act 1994, similar legislation in other jurisdictions and precedent, the Commissioner’s authorisation or permission must be sought if a claimant or respondent wishes to be represented in the Commission at any time. This is a standard approach in legislation which seeks to cut down costs for those involved in claims (both claimants and respondents), avoid legalisms and undue technicality, and ensure that parties are able to ‘own’ their own disputes and settle them without a need for legal expenditure. This has generally been understood. The Commission’s pamphlet and Procedural Notes on legal representation are clear, based as they are in sections 61 and 75 of the Act. Most lawyers recognise the principle and the process. Most have engaged with the Commission professionally.

Lawyers are, however, known to seek to preserve to themselves areas of law in which they have had a presence, when Parliaments seek to exclude them. This happens, too, with ‘new’ or ‘developing’ areas of law. Some lawyers have been ready to alert their clients to the fact that the jurisdiction is established so that in the Commission it is rare for lawyers to be needed. However, others have not been helpful. Apart from those instances where there appears to be a fundamental misapprehension about the nature of discrimination and prohibited conduct law, most concerning have been those claims where lawyers have responded on their clients’ behalf simply by asserting that their clients will not respond to the claims, and will await the outcome of the investigation. This means that their clients’ position or story cannot be taken into account in the investigation, as it is not provided (unless as sometimes occurs, claimants have correspondence or other documents which contain a comprehensive outline of the respondent’s position. This rules their clients out of the possibility of the claim’s being dismissed, for without the respondent’s response, the Commission is left with the original claim which was accepted for investigation on the basis of possible discrimination or prohibited conduct, and witnesses provided by the claimant. The respondent’s lawyer has deprived the respondent of the possibility of dismissal, in circumstances where a high percentage of claims are dismissed after investigation. 

Freedom of Information requests appear to be made as a matter of rote, some preceded by demands that following the Commission’s investigation, the Commission’s ‘file “must” be provided’ to the solicitor. This approach doesn’t assist either. Rather than demanding documents under FOI, solicitors would serve their clients better by assisting them to address the issues in the claim, thereby providing a possibility that the claim may be dismissed. If the claim is not dismissed, it will generally be referred to conciliation, directed by the Commissioner. If the respondent does not attend, a fine is provided for. If the respondent does attend, this will be the first time they have availed themselves of the opportunity of being involved in the claim. Self-evidently, this is a poor position for a party to be placed, coming about by reason of their lawyer’s approach. Then, if the claim does not settle through conciliation it will be referred to the Anti-Discrimination Tribunal for inquiry. The respondent will have been deprived, by their lawyer’s approach, of the opportunity not only to put their side at the investigation stage, but to provide names of witnesses so that the Commission can obtain witness statements, and so on. The referral report provided to the Tribunal by the Commission contains a list of witnesses - no names of witnesses for the respondent will appear in it, if a respondent has put none forward. Nor will material presented by and for the respondent, for the lawyer has blocked the possibility. This approach hardly seems helpful to a client.

Regrettably a small number of lawyers habitually employ language which I believe (and any reasonable person would in my view believe) to be abusive and unprofessional. The Commission’s practice has always been to respond by addressing any substantive issues such correspondence has raised. My priority is to assist claimants and respondents in concluding the claim’s process as soon as practicable, by resolution if applicable and possible. At the same time, it is appalling that the Anti-Discrimination Commissioner and staff of the Commission are obliged to tolerate conduct which is not only discourteous, but goes far beyond it. This raises issues of occupational health and safety, and duty of care, which I have raised with the Secretary of the Department of Justice and the Attorney-General and Minister for Justice. 

It is regrettable that so much time has had to be taken up over the Commission’s life with the unacceptable conduct of a few. It is further regrettable that although people in positions of authority and power are well aware of the conduct, none has taken any action (or any discernable action) in relation to it. All my efforts to bring courtesy into the equation have met with misplaced criticism of the Anti-Discrimination Commissioner and my staff. Nothing said, written or done by the Anti-Discrimination Commissioner or my staff could ever equate in any possible remove with the appalling language and abusive correspondence sent to this Commission. In the circumstances it is in my view lamentable that one of my staff was said to have been ‘rude’ in correspondence and that this ‘assessment’ was not only made, but supported through the court process.

The more sledging and chiacking, the greater the ‘head kicking’ approach of lawyers, the least sustainable is their client’s case. If a lawyer’s client has a good case, there is no good reason to keep anything out: everything goes into the statement of claim or defence. This shows the other party the strength of the case, generally bringing them to a sensible realisation of the wisdom of entering into negotiations as soon as possible for as fair an outcome for their client as can be managed in the circumstances. Contrarily, where the client’s case is poor, rather than abusive posturing on the part of lawyers, an immediate engagement in negotiating for as positive an outcome as possible is the best way to represent the client’s interests. 

It is not inappropriate to expect of judges the wisdom to recognise tactics used by lawyers whose client’s cases are poor. If conscientious about the waste of court time and poor use of resources, judges will let the chiacking and sledging lawyer know that the conduct is not only unwise and unwelcome, but counterproductive. Had the Commission been properly supported in doing the job it has done, without fear or favour, then dealing with this conduct would have been easier. Unfortunately, lack of support meant that this conduct has continued, effectively supported in its continuance.

Freedom of Information

A freedom of information decision, running counter to the authorities, ‘ordered’ the Commission to release all documents assembled in investigating a claim, to a solicitor for a respondent. This was despite the fact that witness statements were obtained in confidence, and that the claim was in the Anti-Discrimination Tribunal and hence all relevant documents were able to be accessed through the Tribunal. Urgent attention must be paid to the operation of Freedom of Information law and the fact that the Commissioner should not be ‘ordered’ (against authority) to release documents to undercut the authority and role of the Tribunal (and simultaneously breaching confidentiality properly extended to witnesses by the Commission).

Rule of Law

Urgent attention is also required by the Parliament to the unorthodox position pertaining in Tasmania, which appears to be contrary to all precedent and in contradiction of the rule of law, whereby the Director of Public Prosecutions Act 1973 provides for the Director of Public Prosecutions to supervise lawyers undertaking civil work, and to act as a solicitor in civil matters. This is an extraordinary situation that exists nowhere else in Australia, nor in the United Kingdom and it would be surprising if it exists anywhere else in the Western World. My advice is that in the United Kingdom, the situation would be regarded as unconstitutional.

Section 12 of the Director of Public Prosecutions Act says that the functions of the Director of Public Prosecutions are to institute and undertake, etc on behalf of the Crown, criminal proceedings … There is nothing unusual in this. Indeed, where this office exists elsewhere, unremarkably that is the role and function of the Director of Public Prosecutions. However, in those other jurisdictions, that is the whole of the role and function. In Tasmania, the Director of Public Prosecutions Act goes on to say:

Functions of Director

12.   (1) The Functions of the Director are -

              (a)   …

              (b)   …

              (c)   on behalf of the Crown or any other person, to have the conduct, as solicitor, of any proceedings (other than [criminal proceedings] when so directed or requested by the Attorney-General;  and

             (d)   …


             (e)  to act as counsel for the Crown in right of the State or for any other person for 
whom the Attorney-General directs or requests the Director to act;  and

                  (f)   to carry out such other functions ordinarily performed by a practitioner as the 
Attorney-General directs or requests.

Under these provisions, the Director of Public Prosecutions, Tasmania, appears in (amongst other matters) workers compensation and discrimination proceedings, in the latter so long as authorisation or permission is granted under the Anti-Discrimination Act. Unions Tasmanian research in the workers compensation field indicates that workers are disaffected to find their state service employer represented by the Director of Public Prosecutions in their workers compensation claims. Claimants in the Anti-Discrimination Commission have been disconcerted and distressed at the proposition that the Director of Public Prosecutions may play any role in their claim. One claimant has expressed dismay at the prospect of the Director of Public Prosecutions representing the department in relation to which his claim is made, and has raised the question of conflict of interest. The claimant’s discrimination claim relates to his incarceration, which flowed from proceedings instituted by the Director of Public Prosecutions in his orthodox role - namely, that of Director of Public Prosecutions (as the role exists elsewhere else - that is, the criminal jurisdiction).

The problematic nature of this has been raised by me many times with the Attorney-General, the Secretary of the Department of Justice and, in relation explicitly to a particular claim, with the Ombudsman. In regard to the latter, my request was for advice as to the authority by which, under the Director of Public Prosecutions Act, the Director of Public Prosecutions was authorised to act for the respondent in a claim. No response on this point was ever received from the (Acting) Ombudsman. The matter pursued, but not answered, with the Ombudsman was whether there was any explicit grant of authority by the Attorney-General, under section 12 of the Director of Public Prosecutions Act, in relation to the claim in question. 

The proposition that a Director of Public Prosecutions should act in civil matters being so extraordinary, until the provision is repealed, section 12 should be read restrictively. Rather than section 12 facilitating the Director of Public Prosecutions to act in all civil matters without an explicit authority specific to each matter, the provision should be read as it stands, so that in respect of each and every case, claim or instance in which the Attorney-General wishes the Director of Public Prosecutions to act as a solicitor in a civil matter, a written authority under section 12 should be provided by the Attorney-General. Without an authorisation explicit to the particular case, the Director of Public Prosecutions should not be able to act in a civil matter. 

It appears, however, that at least since May 2002, an open authority is provided by the Attorney-General of the day, referring to sections 12(1)(c), (e) and (f) (along with section 12(2) for taking over, etc proceedings instituted, etc by the Attorney-General or Solicitor-General only with the Attorney-General or Solicitor-General’s approval) for the Director of Public Prosecutions to continue and take over the conduct of all civil litigation, proceedings etc;  to conduct all civil litigation, arbitrations or other proceedings henceforth commenced by or against the State of Tasmania, etc;  to take all such steps as may be necessary to have the Director of Public Prosecutions made the solicitor on the record of all civil litigation, proceedings, arbitrations or other actions, etc;  and to carry out the functions of a legal practitioner in relation to, amongst other matters, disciplinary proceedings in which a breach of a code of conduct or behaviour or regulation is alleged.

Neither claimants nor respondents in discrimination and prohibited conduct claims should be in a position where it can be suggested by implication or otherwise that the proceedings are anything other than civil. Nor should the public be under such a misapprehension. The involvement of the Director of Public Prosecutions, albeit said to be acting as a solicitor in civil litigation, promotes the notion that criminal behaviour is or may be involved in discrimination matters. Discrimination law is civil, not criminal. This distinction is important and must be preserved in law and spirit. It should not be the case that persons seeking to implement their rights under the Anti-Discrimination Act are faced with the prospect of being opposed in their claims by the principal statutory criminal law official in the state. Nor should respondents find themselves represented by the state’s principal statutory criminal law official. Both claimants and respondents have civil law rights. Calling the Director of Public Prosecutions a ‘solicitor’ does not change the nature of the office. The Director of Public Prosecutions goes on the record as just that - the Director of Public Prosecutions. The Parliament has a duty to the people of Tasmania and equally to the statutory office of Director of Public Prosecutions to correct this unorthodoxy.

Independence of Anti-Discrimination Commissioner

Whenever you take a step forward you are bound to disturb something … When a whole society moves forward, this tramping is on a much bigger scale and each thing that you disturb, each vested interest which you want to remove, stands as an obstacle.









Indira Gandhi, 1967

The independence of the Anti-Discrimination Commissioner and the Anti-Discrimination Commission have withstood a not inconsiderable number of challenges. Bullying, pressure and other means have been employed to curtail the independence of the office, and to curb the integrity of decision-making. Legal advice obtained by me was that I should request that an independent inquiry be undertaken. Such a step requires a confidence in the justice system in Tasmania. This, along with my determination to ensure that the Anti-Discrimination Act continued to operate for the benefit of all Tasmanians, with  my energy and resources wholly deployed, along with my team, to that task, also militated against my instituting proceedings for defamation on several occasions, and action for false imprisonment, abuse of process, contempt of court (by reference to the Federal Court decision in Northern Australian Aboriginal Legal Aid Service Inv v. Bradley [2001] FCA 908), and victimisation, despite legal advice and the need for police protection which was extended to me from February 2003.

From May 2000 in relation to a claim of discrimination before the Commission and involving two respondents, one being the Department of Justice and Industrial Relations, I and the Investigation and Conciliation Officer with care and control of the claim had received correspondence which in my opinion (and I believe that of any reasonable person) was rude in content and tone, unhelpful and lacking in courtesy.  By letter of 22 August 2000 I requested the Ombudsman to advise the writer that the language employed in the writer’s correspondence was derogatory of me and my office, and inflammatory and such as not wisely to be used in correspondence. I referred to section 106 of the Anti-Discrimination Act, which (although not a matter for the Ombudsman’s interpretation or application) confirmed that a person must not use insulting language towards a person exercising any power or performing any function under the Anti-Discrimination Act. The Ombudsman took no action in relation to my concerns.
With other claims, over the entirety of my term as Anti-Discrimination Commissioner, correspondence has been received which continues in a similar tone, form and content as in the aforementioned claim. This impacted upon the claimants, and affected investigations. In several instances, because the claimants had extensive documentation from the respondent, referral of the claims to the Anti-Discrimination Tribunal was facilitated without any substantive response from the respondents. Two involved school pupils with a disability, whose access to education was the subject of the claims. The delay caused by a lack of substantive response was unfortunate, for the importance of children with a disability having supported access to education cannot be understated. Problems arising in that regard must be dealt with expeditiously, so the issues can be addressed, and resolved. Fortunately, the Department of Education took a different approach in the third claim coming to the Commission involving disability discrimination and access to education, avoiding the route taken in the earlier claims, and suggesting an early conciliation process which the Commission adopted and has used since, to good effect. Consequently, in July 2003, the Department of Education was the recipient of one of the first Anti-Discrimination Commission Awards, for its positive approach in this claim, leading to the adoption by the Commission of the early conciliation process.

From May 2000, I drew my concerns about this correspondence to the attention of the Secretary of the Department of Justice and Industrial Relations. My concerns were met with a response that such correspondence was received by others from the same source, that it was the way the correspondent conducts letter writing, and that the writer was wellknown since law school. More recently, I have drawn my concerns as to the impact on health and safety of Commission staff to the attention of the Attorney-General. One member of staff has sought counselling in relation an unrelated claim, however, the circumstances make it clear that the impact of this correspondence and subsequent action relating to it has had an effect, giving rise to apprehension on the part of this staff member which underlies the need to seek counselling. I am also aware that another staff member was seriously affected.

In August 2000, complaints were made to the Ombudsman primarily about the interpretation of various provisions of the Anti-Discrimination Act by me in my role as Anti-Discrimination Commissioner. The Ombudsman has no role in relation to the interpretation of the Anti-Discrimination Act. That role lies initially with the Anti-Discrimination Commissioner, and thence with the Anti-Discrimination Tribunal and the Supreme Court of Tasmania, and the High Court of Australia.  Amongst other matters, the (Acting) Ombudsman ‘ordered’ that I ‘discontinue’ the investigation into a claim of discrimination involving an allegation of sexual abuse by a carer, of a child with a disability. ‘Discontinue’ is not a term employed by the Anti-Discrimination Act;  nor is there any such process. The Anti-Discrimination Act requires that a claim be assessed for acceptance for investigation or rejection, determined by reference to the discrimination and prohibited conduct provisions of the Act, and section 64. Once accepted for investigation as disclosing possible discrimination or prohibited conduct, the process concludes only when the investigation is finalised (unless the claimant withdraws the claim). When the investigation is finalised, the Commissioner must either dismiss the claim if possible discrimination or prohibited conduct does not remain. If possible discrimination or prohibited conduct remains, the Commissioner’s role is to refer the claim to directed conciliation, conducted by conciliators in the Commission, or to refer it to the Anti-Discrimination Tribunal for inquiry (whether directly or after unsuccessful conciliation). No other course is open under the Act. 

As a statutory office holder, the Anti-Discrimination Commissioner is obliged, by law, to act in accordance with the provisions of the Anti-Discrimination Act which governs the office, and to abide by her/his obligations and duties hereunder. A statutory office holder in this position is bound to act at all times in accordance with the statutory duty to operate independently, at all times having proper and due regard to the provisions of the governing Act. Acting independently is to act in accordance with the duties and obligations of the statutory office holder, so long as, at all times, abiding by the principles, letter and spirit of the governing Act. A statutory office holder is obliged not to be swayed by pressure or extraneous considerations and is not entitled to succumb to pressure. The Anti-Discrimination Commissioner cannot, as a matter of law, substitute some other decision-maker’s decision (or ‘recommendation’) for her/his own decision. 

Such an ‘order’ places the Anti-Discrimination Commissioner in an invidious position. The Commissioner must either ‘obey’ the Ombudsman’s ‘order’ and hence betray her/his statutory duty under the Anti-Discrimination Act, or abide by her/his statutory duty under the Anti-Discrimination Act and run the risk of an ‘adverse finding’ being pursued by the Ombudsman, by a report to the Attorney-General and the Premier, and thence to the Parliament. Saying ‘it’s only a recommendation’ makes no difference in the face of strenuous pursuit. 

In any event, the recommendation was fundamentally flawed, through a misapprehension as to the terms of the Anti-Discrimination Act. Had the claim been dismissed (the terminology used in the Anti-Discrimination Act), then this would not have been an end of the matter. Rather, the claimants could have sought a review through the Anti-Discrimination Tribunal. Alternatively, they could properly have challenged the dismissal as being one made not by an independent Anti-Discrimination Commissioner acting independently, but a decision made under perceived pressure, and in compliance with a ‘direction’ of another statutory officer with no power under the Anti-Discrimination Act. Decisions of the Supreme Court did not acknowledge this dilemma.  
Of concern is the fact that a member of my staff should be named as having been ‘rude’ in correspondence. In my opinion, it was wrong in itself that such a pronouncement could be made, and in the context of correspondence contending amongst other matters that my staff member was ‘childish and churlish’, and so on, and later said to have been engaging in ‘silliness’ and  ‘game playing’. State servants are entitled to receive correspondence that is polite and professional. As noted, I had raised this problem with the Ombudsman without result. It is further of concern that a state servant, making a career in public service, should be the subject of a ‘finding’ of this nature not only by the Ombudsman, but as upheld by the Supreme Court (despite its stating that it could not comment on the Ombudsman’s recommendations) in all the circumstances here. 

It is also ironic that the contention of a letter’s not being replied to should also take the form of a recommendation that correspondence received by the Anti-Discrimination Commissioner should be responded to promptly. I respond to correspondence generally within 24 or 48 hours. It is rare that correspondence is not responded to by me in that time, despite the paucity of resources and the fact that only recently has the Commission had the administrative capacity to enable me to have an Executive Assistant support me in my work. In the particular instance, the chronology is as follows: 

17 May 2000 - Letter said to be not responded to.
29 May 2000 – Commissioner’s letter to Secretary of the relevant department, addressing the question of authorisation for representation under section 61 of the Anti-Discrimination Act, by reason of the Parliament’s inclusion in the Anti-Discrimination Act of section 61 (along with sections 75 and 84) dealing with representation of parties in the Commission. 

27 June 2000 – Letter from the writer of the letter dated 17 May 2000

14 July 2000 – Commissioner’s letter to Secretary of the relevant department, following up the matter of authorisation for representation. 

31 July 2000, letter from Anti-Discrimination Commission to Secretary of the relevant department, granting authorisation for representation under section 61 of the Act. 

7 August 2000, Commission writes directly to the writer of the letter of 17 May 2000. 

At this time, the sole administrative support within the Commission was the Executive Assistant who, as noted, was obliged to do general administrative work for the whole Commission. There was no Office Manager. The capacity of the Commission to send out acknowledgement letters for all correspondence received was nil. The fact that the Commission worked to such a high standard of excellence in these circumstances was nothing short of remarkable. The chronology indicates a concern on the part of the Commission to address the matter in accordance with the Act, and to deal with the matter as expeditiously and sensibly as possible.  I also discussed the matter with the Secretay (confirmed in correspondence), in an effort to advance it.
Some irony lies in the fact that some issues raised with the Ombudsman in correspondence, including complaints about processes of that office, have never been responded to, some going back some three or four years. Letters I have written to others in senior positions advising them, for example, of visiting dignitaries, conferences and other events have not been responded to, despite the fact that simple courtesy requires it. 

Correspondence features in other ways in my term of office as Tasmania’s First Anti-Discrimination Commissioner. In July 2000, Justice Mary Gaudron, then of the High Court of Australia and (still) the only woman ever appointed to the High Court in its 100 year history, presented a speech, published in the Australian, lamenting the sex/gender bias in the judiciary and the justice system. The Australian asked me to write a follow-on, complementary article. No sooner was it published, than I received anonymous correspondence, containing a pornographic image and a brutal statement the wording of which made it apparent that this missive had come from a member or associate of the legal profession. This was not the first abusive correspondence I had received as Commissioner. Nor was it the last.

No or no proper action or support has ever been extended to me in relation to any such correspondence or other abusive conduct, apart from that extended by the Tasmania Police in circumstances outlined below. The care, concern and protection of the Tasmania Police was unique in my experience in Tasmania.  

As Commissioner, I have been threatened, wholly spurious allegations have been made against me by persons demonstrably engaging in untruths, legal action has been taken against me which was wholly without foundation and in a way that can only be said, by any reasonable person, to have been unprincipled. Despite knowing this, and knowing of my fear and apprehension which was taken seriously by Tasmania Police and led to police protection, I was pressured in writing and orally into allowing the action to be withdrawn. Before I had made any application for indemnity for legal fees expended in action taken wholly on legal advice, I was informed that a decision had been made that no legal fees would be reimbursed to me. When I protested that this denied procedural fairness to me, because my application had been decided in its absence, the person who had made this statement to me withdrew himself from the committee established to decide whether or not my fees would be indemnified. However, the other member of the committee remained, despite the first having informed me orally and in writing that that member, too, ‘agreed with him’ that no fees should be paid for me (similarly without having ever seen any application from me or the basis of such application). 

Earlier, in August 2001, when a staff member made allegations that were without foundation, instead of putting them through the ordinary grievance process, a senior official of the CPSU took them to the Secretary of the Department of Premier and Cabinet. It was not until December 2001 that the Secretary of the Department of Justice and Industrial Relations informed me of these allegations and provided me with any opportunity to respond. In May 2002, another staff member who was not performing approached the union and, albeit he was not a member of the CPSU, the most senior officer of the union and another senior organiser met with him and advised him that he would have no rights through the industrial commission if his probation period was not confirmed upon completion. With two weeks of the probation period to run, and as I believe clearly acting with the advice of the union in mind, the employee made spurious allegations against me, mirroring those of the former staff member with whom he had been in contact and who I am led to believe had given him the name of the senior office or the CPSU as a contact. Against the report which provided substantial reasons for not confirming him in his position, this officer was continued in his employment with the Commission despite my concerns and wellbeing, and the concerns and wellbeing of staff of the Commission. Some 6 weeks before his 12 month contract was to conclude, he issued proceedings against me, earlier referred to, without foundation and, amongst other matters, engaged in conduct which led to my having police protection and remaining apprehensive of his conduct so that Tasmania Police remain in contact with me in relation thereto. The media appeared to be informed of each court appearance in relation to this matter, and according to the media, the applicant issued at least one press release, conduct which in my view indicates a serious inconsistency with the ‘basis’ of his application.

One former staff member, and another staff member, also made allegations that, yet again, sought to mirror those of the first and were equally without foundation. One made a hurtful, distressing and false allegation as to my approach to family responsibilities. As staff will attest, and the records uncompromisingly show, my record on accommodating family responsibilities is unassailable. This applied in his case. The other staff member’s conduct led to staff leaving the Commission and remaining staff to indicate to me that they have suffered nightmares, anxiety and apprehension about that staff members’ conduct and any possibility that such staff member return to the Commission.

In each case, performance issues were the problem. When I sought to address them, acting upon the advice of a specialist in human resources who had provided administrative support to the Commission, I received no support from those whose role it is to provide support. By letter of 9 January 2004, the Secretary of the Department of Justice contested whether any duty of care is owed to me, and denied me any entitlement to procedural fairness in relation to staff. It is commendable that Commission staff have through the five years of the Commission’s life worked cohesively and as a committed team, acknowledged by all who come into contact with the Commission as remarkable for their dedication and focus, and their capacity to ensure the high level of output in all areas, a continued feature of the Commission’s operation and existence despite the not inconsiderable obstacles placed in the way of the continuation of excellence that is a hallmark of this Commission.

Mobbing noun … 1. an attempt to force a person out of the workplace through accusations, humiliation, general harassment and, sometimes, emotional abuse;  the enlistment of others in a group to victimise or gang up on an individual.

The Anti-Discrimination Commission

Prior to the Anti-Discrimination Act’s coming into force, the Sex Discrimination Commissioner operated under the aegis of the Sex Discrimination Act. Without any complaint or criticism, she titled her office, as she was entitled to do, the ‘Sex Discrimination Commission’. This is the practice generally followed by Commissioners throughout Australia where, apart from the Human Rights and Equal Opportunity Commission and the Victoria Equal Opportunity Commission, no Commission is established in the legislation as a statutory entity. Rather, the office ‘Anti-Discrimination Commissioner’ is the statutory entity.

As the Concise Oxford Dictionary says:

Commission … noun  1. command, instruction;  authority, body of persons having authority, to perform certain duties;  office or department of Commissioner;  …. (Emphasis added)

Surely there is nothing remarkable in this. Yet again, pressure has been placed upon me to cease titling my office - the administrative arm or ‘office or department of Commissioner’ as ‘the Anti-Discrimination Commission’. Despite there being no statutory authority for the title ‘Office of the Anti-Discrimination Commissioner’  I have experienced a ‘trampling effect’ demonstrated by a continual imposition upon my Commission of the (spurious) title ‘Office of the Anti-Discrimination Commissioner’ by persons without any authority to purport to ‘rename’ my administration arm as they may wish it be named, rather than having the simple courtesy to accept that the Anti-Discrimination Commissioner, a statutory officer, has an entitlement to call her office the Anti-Discrimination Commission.

This is in my opinion so petty that it is concerning that I should have to even address it in this my final Annual Report. However, the failure on the part of some to wish to accede to Tasmania’s Anti-Discrimination Commissioner even the modicum of courtesy or respect that goes with the office, namely the right to name the administration as I (the statutory office holder) would wish, and consistent with the Oxford Dictionary definition, is in my opinion astounding. 

I am truly saddened that the Supreme Court of Tasmania should, in two judgments at least, make comment upon my terming my office ‘Anti-Discrimination Commission’ by stating the obvious - that this term is not in the Anti-Discrimination Act. This was the subject of what is now taken as a ‘finding’ that the Anti-Discrimination Commissioner is not entitled to call her administrative arm by the title she wishes, namely the Anti-Discrimination Commission. This ‘finding’ was made without any notice that it was to be made, with no opportunity afforded to me, as Anti-Discrimination Commissioner, to have any argument put on the matter. Not only is this a denial of procedural fairness, but in circumstances where the Supreme Court is said to be under-resourced and in need of another judge’s being appointed, in my opinion time and resources may better be spent in other ways. In my extensive experience as a Member of Counsel, admitted to practice in every Australian jurisdiction and practicing in most of them, I have never encountered such an approach outside this State. I am doubly saddened by this, for I hold the judiciary in respect and I am saddened that this respect has not been extended to me or my office.

To support and encourage a diverse compassionate and socially just society that provides for the rights of all Tasmanians, including people from minority, disadvantaged and stigmatised groups … 

To foster an inclusive society that acknowledges and respects our multi cultural heritage, values diversity and treats everyone with compassion and respect.





TasmaniaTogether Goal 9/Standard 3
Claims

In 2000, parents of a child who had been sexually abused by a carer lodged a claim on the child’s behalf. The claim stated that they had no wish to pursues the question of prosecution. Two departments were involved: the Department of Police and Public Safety - Tasmania Police, and the Department of Justice. The first was included because the claimants wished that their child had been questioned in more conducive and accessible surroundings, rather than (for example) being obliged to crawl up flights of stairs to the room where video equipment was available, and being propped into a chair with cushions, because her own chair could not be taken up with her. The latter was included because the claimants were concerned, basically, with training, practices and procedures. Vital to the claimants was that no child should be in the position in which their child found themselves, vulnerable to sexual abuse and vulnerable when it came to investigation and pursuit of child sexual abuse through the legal system.

The claim was accepted for investigation as possible discrimination had occurred, Police responding comprehensively with a recitation from relevant police as to the process undertaken when questioning the child. No substantive response was received from the Department of Justice. At the conclusion of the investigation, a conciliation conference between Police and the child’s parents resulted in an agreement that Police would establish a protocol to cover investigation of sexual abuse crimes committed against children with a disability, in their questioning of the child and children’s involvement in the criminal investigation. The agreement included a clause that the protocol would be drafted by Police, for perusal by the parents, and signed off on when all parties were satisfied. In 2003, an Anti-Discrimination Commission Award was given to Tasmania Police for their cooperation in effecting a positive outcome to the claim (as it involved Police), and the broader impact of the outcome.

The Department of Justice took a different path from that of the Police. As (amongst other matters) an offer to engage in conciliation of the claim was rejected, the claim insofar as it involved that Department was referred to the Anti-Discrimination Tribunal for inquiry, as is mandatorily required under the Anti-Discrimination Act, once a claim has been investigated, discrimination remains possible, and the claim has not been conciliated or the Commissioner forms a view that it is impossible of conciliation. The latter was the case here. The Secretary of the Department of Justice then launched a Supreme Court action asserting that the claim had been wrongly referred to the Tribunal. Amongst other matters, there was comment in the case that the Secretary should not have been named as respondent - albeit the Secretary was not so named. The Supreme Court further found that the Commissioner had no power to refer the claim to the Tribunal, although as noted earlier this is a mandatory requirement in the circumstances as they existed in the claim. 

In is my opinion that the time for taking action to challenge the Commissioner’s determination was by way of writ at the time the claim was accepted for investigation, or under the Judicial Review Act 2000 when the determination was made not to dismiss the claim. It was also open to the parties to argue the question of jurisdiction before the Anti-Discrimination Tribunal, the body established under the Act for that purpose. This would have been less costly than Supreme Court proceedings.

Nonetheless, the outcome for the claimants was as they wished. Shortly after the claim had been dismissed by the Supreme Court, the Attorney-General and Minister for Justice advised the media that she had asked the Secretary of the Department of Justice to undertake a review of resources required to ensure that children with a disability had access to the courts, and a proper and fair hearing, including the provision of interpreters.  Acknowledged by the claimants, although it is regrettable not otherwise, the Anti-Discrimination Act and the Anti-Discrimination Commission were crucial in effecting this ultimately positive outcome.

Let us teach ourselves and others that politics can be not only the art of the possible, especially if this means the art of speculation, calculation, intrigue, secret deals and pragmatic manoeuvring, but that it can even be the art of the impossible, namely, the art of improving ourselves and the world …









Vaclav Havel, 1990

Five Years of Excellence

Achievements have been many. The important and lasting achievements of the Anti-Discrimination Commission have not been gained lightly. Enormous reserves of energy and commitment have been necessary, along with the strength to withstand bullying, abusive words and conduct, pressure, and a serious lack of support where support should have been provided. This failure was and remains disappointing, particularly when the Parliament passed the Anti-Discrimination Act with support from all parties, and explicitly through the work of the Commission and Commissioner, the Government has gained consistent and continuing recognition for the Act and for the work of the Commission, locally, nationally and internationally.

The management of the Commission, carried out by me for the first three years without any dedicated administrative support for my own work, so that throughout that period I was obliged to work without any Executive Assistant (the sole administrative position undertaking the sole administration support for others in the Commission), has been possible by reason of my own management capacity and skills, and the strong and valued support of staff who were and are passionate about the importance of anti-discrimination, the creation of a world where people can live free from prejudice, bias and disharmony, and who believed in, and continue to believe in, the importance of the Anti-Discrimination Act and its proper implementation, and the Anti-Discrimination Commission, its value and need to continue as a well-functioning, efficient and cohesive body. 

Attempts to destabilise the Commission have occurred persistently and consistently through the five years of the Commission’s operation and my holding the office of Commissioner, almost from the beginning. These attempts have been allowed to occur and continue without any intervention or even support, or proper support, for the Commission and Commissioner by those with the role and responsibility to provide that support and intervention. This is disappointing. At times it has been highly distressing for me and staff loyal to the principles and high ideals of the Anti-Discrimination Act and the Commission. Instead of the resources, support and professionalism to which we were entitled, the Commission remained inadequately staffed and resourced throughout the entire period. Rather than acknowledge the need for adequate staffing and resources, the Commission has been improperly criticised for ‘budget overruns’ that resulted from (for example) maternity leave and return to work expenditure. Dealing with the abuse and bullying, and attempted destabilisation, took a great deal of time and intellectual energy. When I now go back to peruse the materials produced by the Commission in response to the most consistent of these bullying attacks, it is readily apparent that the high standards of the Commission’s work were not only maintained, but well maintained. At the same time, work continued on assessment and investigation of claims, with this work not being compromised by the need to deal at the same high level with the other. It saddens me, however, that the resources of the Commission (along with the resources of others involved) were taken up in this way when, had reason and logic prevailed, such resource and energy expenditure should not have been necessary. This is a lesson in change management: when change is anticipated by the Government and the Parliament (as it must have been, when the Anti-Discrimination Act was passed), there is a responsibility to ensure that those appointed to effect the change are properly supported in that role, and that those who engage in destabilising, abusive and harassing tactics are not given support, even tacit support. 

Unfortunately, tacit support, at least, was given to those opposing change, and support was not extended to those appointed to effect change. 

Sadly, over the period, in addition to abuses engaged in from without, the Commission has had to deal with a lack of support for good work practices and the proper need to ensure that performance measures are met, along with a fair and appropriate method for dealing with lack of performance, under-performance, insubordination and bullying where these occurred. No workplace is free from the possibility (even the certainty) of these problems. Unfortunately, what I found when I endeavoured to address them in the Commission, was that my belief in and adherence to good work practices, occupational health and safety requirements, and duty of care, were not only not supported, but were sought to be undermined. This is deplorable.

Almost from the beginning of its life, considerable pressure has been applied to the Commission to adapt investigatory processes, so as to compromise independence and integrity. This appears to arise from a lack of understanding and failure to enquire of the Commission, a belief that superficial or ‘surface’ ‘investigations’ are appropriate, the notion that uniformed and ill-informed opinion should dictate processes and outcomes,  a lack of appreciation of the complexity of discrimination law and concepts, and a denial or oversight of the right of claimants and respondents to have access to fair, appropriately thorough and even-handed processes. As an example, albeit rejection and dismissal figures are readily available, a reliance on ‘perceptions’ as to non-rejection or dismissal of claims has had paramountcy; consistent with this, a stated ‘perception’ of bias towards claimants is based in an apparent  failure to understand, acknowledge or to wish to be bound by the rule that procedural fairness means that claimants along with respondents have a right to be heard, and respondents, like claimants, must be questioned in an investigation, where the need arises. 

Standards should not be ‘lowered’ to deny rights under the Act. The contention that the Commission should ‘lower our standards’ is astonishing. Any change must be consistent with procedural and substantive fairness, and the maintenance of integrity. Additionally, changes must be based in informed consideration and an acceptance that substantive and procedural fairness (natural justice) are fundamental as the touchstone for any body dealing with investigation of claims or complaints. Administrative law and the rule of law require it, in any event. Quality of service should not be compromised in favour of superficiality and a loss of substantive and/or procedural fairness.  Nor should calls for processes or change be based upon an absence of information through failure to enquire as to the facts, or prejudice arising out of an inability to recognise the need for change which the Parliament of Tasmania has supported through the passage of the Act.

Investigation processes are continually reviewed by the Commissioner, in open discussion with all staff, taking into account constructive suggestions in Tribunal decisions, and cogen comment frm claimants, respondents and others. In light of the review of the Act, the administrative provisions of the Act should be examined for possible change so as to improve the process, not to downgrade it or eliminate substantive or procedural fairness. For  example the early conciliation process, which does not require a finalised investigation, should be given a statutory base.

The lack of resources provided to the Commission, commencing with no start up funds and a budget of $302,000 only - which included the monies (and was not over and above that) allocated to the Sex Discrimination Commission which operated from 1 July 1999 to 10 December 1999, continued throughout the entire five years of the Commission’s existence. When the Commission overran the budget in 2000-2001 due primarily to a member of staff’s going on maternity leave, the Commission was seen as ‘big spending’. Not only was this nonsense, the contention breaches the provisions of the Anti-Discrimination Act as well as principles of diversity and support for pregnancy and family responsibilities.

As Commissioner, I was not invited to make any submissions for an increase in the $302,000 budget, and was discouraged from doing so. It was made clear that no increase in the budget would be possible. Indeed, the proposition was that part of the Commission’s infinitesimal budget should be given to the Human Rights and Equal Opportunity Commission to ‘repay’ it for various items of secondhand furniture and equipment it left behind, when its Tasmanian office closed upon the proclamation of the Anti-Discrimination Act. Despite all this, in 1999-2000 the Commission came in at $1,000 under budget. This was achieved by staff dedication, along with buying no new equipment (for example, the Commissioner’s my desk (plus return) cost $300), photocopying of all pamphlets, procedural notes, claimforms and other documentation, and supplementing funds through payments made for speaking engagements (given to the Commission) and funds provided by those inviting me as a speaker at conferences and other engagements.

For each successive financial year, the budget was, respectively $302,000, $605,000, $606,000, $701,947 and $741,077, $100,000 of this allocated to rent, when the Commission moved from premises that were inaccessible, highly difficult and dangerous to persons using wheelchairs for mobility, along with parents pushing prams or pushers, and others using walking frames or with little strength. Had we moved from the accessible and secure building the Commission now occupies, the $100,000 amount would be taken from the budget as it goes with the building, not the agency;  hence, the Commission would be no further ahead and in fact would be behind, because part of the existing budget would require allocation to rent.  Nonetheless, the Commission has been asked to remove to a building which is inaccessible, has other flaws, and I am led to believe does not comply with building regulations.  Albeit it is said that no rent will be payable by the Commission, this cannot be guaranteed ‘forever’, and in any event it is unacceptable for an Anti-Discrimination Commisison to be located inaccessibly, without proper security, recognised as being out of the way for the public and community, in possible breach of building regulations and in breach of the Anti-Discrimination Act.

The lack of administrative support created problems for the Commission’s workload and occupational health and safety from the outset. The lack of resources to deal with the workload became evident early on. My substantial and continuing memoranda alerting the Secretary of the Department of Justice and, hence, the Minister, of this were not acted upon. My advice, in the Annual Report 1999-2000 of the lack of resources resulted in correspondence that, rather than indicating resources would be provided, criticised the content of the Annual Report in its highlighting the resource issue.

In 2001 (some considerable time after I had raised the problem of resources and a need for administrative support), the Secretary, Human Resources Director and I agreed that a consultant would be appointed to review the administrative needs of the Commission. Jaquie Ashlin, Consultant, provide her report in July 2001. The Ashlin Report was premised on the basis of there being four (4) Investigation and Conciliation Officers in the Commission in addition to the Commissioner, a Training Officer, and Administrative Officer (Community Education/Liaison). Administrative support should, the Ashlin Report said, be provided by an Office Manager and an Administrative Trainee. The role of Administrative Assistant should revert to being ‘Executive Assistant’ to provide administrative support to the Commissioner.

Although based on immediate need and a recognition that the need had not been met from the outset, the Ashlin Report recommendations were not implemented until the following year - October 2002. A serious flaw has remained since then, namely that despite the pressing need, the fourth Investigation and Conciliation Officer position has never been recognised (apart from in the Ashlin Report). Rather, we have had to exist - continuing to produce the same high level of work and excellence, with the same high level of claims and associated work, with conciliations expanding exponentially) - with three (3) Investigation and Conciliation Officers only. Each time I have sought to gain the fourth Investigation and Conciliation Officer position to comply with the terms of the Ashlin Report, no support nor funds have been forthcoming. Rather, this position has had to be funded out of moneys earned from training.  Officers have been taken on, on a contract basis for 3 and 6 months. This has given no certainty to those working in the claims area, so that on top of the high workload they already carry, they have had to bear the anxiety of knowing that, eventually, at least part of the workload allocated to the fourth Investigation and Conciliation Officer position will have to be reallocated to them. This also leads to the need to placate understandably concerned or distressed claimants and respondents, when a change takes place in the identity of the Investigation and Conciliation Officer having care and control of claims, as this short-term approach makes inevitable.

It is contended that I have ‘agreed to’ the use of training funds for this purpose - that is, to pay for a position that should properly be ‘on establishment’. This is incorrect. Any ‘agreement’ has been solely with regard to my responsibilities as manager, in terms of the occupational health and safety of the staff, and the need to progress claims for the benefit of claimants, respondents and others involved in the claims process, and for the Tasmanian community as a whole, which has a right to an efficient and effective justice system. When no Investigation and Conciliation Officer will be allocated unless the funds are forthcoming, and the budget is not expanded or revised so as to cover the fourth Investigation and Conciliation Officer position, I have no choice but to ‘agree’ to the training moneys covering it. Similarly, with no funds forthcoming for a second Administrative Assistant or to elevate the Administrative Trainee position to Administrative Assistant, there is no choice but to utilise earnings from training.

I have pointed out time and again the occupational health and safety risk this presents also for the Training Consultant, who should not engage in training in the realisation that if s/he does not earn a certain amount, then the fourth Investigation and Conciliation Office position - and person - will ‘disappear’ due to lack of salary. This is a completely different circumstance from that which I do believe appropriate – namely, the creation of an Administration/Training Officer to support the Training Consultant and Community Education/Liaison Officer in their work by administration and conducting generic training, that position to be fully funded from training earnings. 

It is to be hoped that the second and future Anti-Discrimination Commissioners will receive fair and proper support to which the office is entitled, both for the Commissioner and in terms of resources and staffing of the Commission.
I leave the Commission with a strong and cohesive team. A reorganisation when the Office Manager’s position became vacant means that the administrative support that has at last been provided to the Commission is now working as administrative support to the core business of the Commission namely claims assessment, investigation, conciliation and referral, community education/liaison and training, and the work of the Commissioner. The Executive Assistant has more than competently taken on office manager functions, and each Legal Team has an Administrative Assistant doing support work, standard correspondence and the like, a plan we had endeavoured to implement for some time. This arrangement works well. Commission staff are to be commended for effecting this administrative advance in a short time, when the opportunity presented, with maximum efficiency and efficacy.

The vast bulk of government departments and instrumentalities, government businesses, and the private sector which has come into contact with the work of the Commission, are generally working cooperatively with the Commission. Many have reassessed their policies and practices, and taken positive steps to address discrimination and prohibited conduct in their organisations. It would be naïve to suggest that we are well on the way to eliminating this form of conduct, bias and prejudice within the community, organisations and organisational structure. However, a tremendous start has been made and those organisations who now work positively with the Commission and in their own right on these matters are to be commended. Those pockets of resistance and recalcitrance remaining make themselves more and more irrelevant to the world the Anti-Discrimination Act seeks to advance. This is a world that the government and the Parliament as a whole endorsed in bringing the Act to fruition. I am pleased to have been Tasmania’s First Anti-Discrimination Commissioner and to have had the opportunity to lead the way, together with my team, into a future that will ultimately see an end to those behaviours that diminish everyone, and will promote a flourishing world of human rights, dignity, fairness and true equality for all. We have worked together to advance equality. I commend the principle and the practice of advancing equality to all.

You cannot fight against the future. Time is on our side. The great social forces which move onwards in their might and majesty, and which the tumult of our debates does not for one moment impede or disturb – those great social forces are … marshalled on our side …









William Gladstone, 1866
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The Anti-Discrimination Commission is the administration of the Anti-Discrimination Commissioner, an independent statutory authority established on 10 December 1999, with corporate administrative support provided by the Department of Justice and Industrial Relations.

Structure

Dr Jocelynne A Scutt was appointed the Anti-Discrimination Commissioner in 1999 for a five-year term by the Minister for Justice and Industrial Relations, and is assisted by a team of nine (9) staff, established as the Commission.  

The Commissioner 

Dr Scutt graduated in law from the University of Western Australia in 1969 (LlB).  In 1972 and 1973 she gained a Master of Laws (LlM) and Diploma of Jurisprudence (Dip. Juris.) from the University of Sydney before studying overseas at SMU, Texas and the University of Michigan, Ann Arbor, the University of Cambridge, and the Max-Planck-Institut in Freiburg-im-Breisgau. She gained her second Master of Laws (LlM) and her Doctor of the Science of Jurisprudence (SJD) in 1974 and 1979, and Diploma of Legal Studies (Dip Legal Studies) in 1976. Subsequently she gained a Master of Arts (MA) from the UNSW (1984) and in 1994 was awarded the degree of Doctor of Laws (LlD) (Honoris Causa) by Macquarie University. She has studied film at RMIT and AFTRS.

Dr Scutt has worked with the Australian Law Reform Commission, the Australian Institute of Criminology, the Victorian Parliamentary Legal and Constitutional Committee, and was Commissioner and Deputy Chairperson of the Law Reform Commission, Victoria, before going into private practice at the Bar in 1986. She practiced primarily in Victoria, as well as in the Northern Territory and Tasmania, and in New South Wales, South Australia and Western Australia, and undertook opinion work in the Australian Capital Territory and Queensland, and remains on the ‘non-practising list’ of the Victorian Bar.  In 2003 the New South Wales Minister for Health appointed her to a parttime post of Conciliator of Health Complaints.

Amongst others, her books include Women and the Law, Even in the Best of Homes – Violence in the Family, The Baby Machine – Commercialisation of Motherhood, The Sexual Gerrymander – Women and the Economics of Power, Breaking Through – Women, Work and Careers, , As a Woman – Writing Women’s Lives, Taking a Stand – Women in Politics and Society, No Fear of Flying – Women at Home and Abroad, Living Generously – Women Mentoring Women, Growing Up Feminist – The New Generation of Australian Women, Growing Up Feminist Too –  Raising Women, Raising Consciousness, The Incredible Woman – Power and Sexual Politics (2 vols), Lionel Murphy – A Radical Judge, For Richer, For Poorer – Money, Marriage and Property Rights (with Di Graham), and Poor Nation of the Pacific – Australia’s Future? Her films include ‘The Incredible Woman’ and ‘A Green Shell Necklace’ (with Karen Buczynski).
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I was brought up to believe that tho only thing worth doing was to add to the sum of accurate information in the world.








Margaret Mead, 1964

In September 2002 an electronic case management system (Raemoc/Adrm – Anti-Discrimination Records Management) was installed at the Commission. It has created an administrative burden together with higher stationary costs, and is not capable of recording discrimination and prohibited conduct claims as accurately as is to be wished. Claims are often made on multiple attributes/identities and prohibited conduct, in relation to multiple respondents. Sometimes multiple claimants lodge together. Raemoc has a limited capacity for recording these claims. However, Raemoc/Adrm does measure claims lodgement on levels more consistent with actual workload. Up to January 2004, we were seriously under recording claim numbers, which means that the figures for 1999-2000 through to 2002-2003 should be multiplied by 3 to gain a more accurate input/output measure. Adjustment to Raemoc/Adrm means that claims of multiple attributes and multiple respondents are registered as individual claims. This change also more accurately reflects the legal position, in that each claim now recognises a separate cause of action – for example, race discrimination claim against one respondent = one claim; sex/gender discrimination claim by the same claimant against another respondent = one claim. This also enables the Commission to better record rejections of claims: in the past, we were recording rejections as ‘part-reject, part-accept’ where, say, a claim of age discrimination by claimant x in respect of respondent y was rejected for investigation, but disability discrimination by x was accepted for investigation in reset of y. This also overcomes a difficulty presented by a decision of the Anti-Discrimination Tribunal denying to the Commissioner the discretion to ‘part-reject’ a claim – meaning that if a claimant (as has occurred) ‘ticks’ every attribute/identity, some of which are not even remotely applicable, the whole must be investigated, so long as some breach is indicated. Treating each as a separate and distinct cause of action or ‘claim’ means that a more focused approach can continue to be taken in the Commission, so that the Act benefits the claimant, the respondent and the process.
Claims registered

2003-2004: 722 claims registered by attributes/identity;  344 under prohibited conduct (inciting hatred, offensive conduct, sexual harassment, victimisation).
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Highest number of claims ‘area of activity’ - employment: 44%; provision of facilities, goods and services: 17%;  education & training: 12%;  membership & activities of clubs: 11%;  accommodation: 8%;  administration of State law/program: 6%;  awards/enterprise agreements: 2%.
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Claims finalised/closed
2003-2004: 433 claims finalised: 52 conciliated, 32 referred to Tribunal (unsuccessful conciliation), 4 referred to Tribunal (6 mnth expiry date), 11 referred to Tribunal (after investigation); 225 rejected for investigation (26 sought review);  41 dismissed after investigation (6 sought review);  68 withdrawn.
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C-8: referred to Tribunal after 6-month expiry date, C-9: referred to Tribunal after investigation, and C-10 referred to Tribunal after unsuccessful conciliation.


Conciliation

2003-2004: 84 claims directed to conciliation, 52 resolved, 32 referred to Tribunal for inquiry. 

2002-2003: 87 claims to conciliation, 55 resolved;  2001-2002: 77 claims to conciliation, 56 resolved.

Total claims processed from 1999 to 2004
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Enquiries

Approximately 3875 telephone enquiries received, averaging 323 phone calls per month; 104 walk-in enquiries;  153 written enquiries. Commission responses to written enquiries varied from one to 30 pages with an average 4.9 pages per enquiry.
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Freedom of Information (FOI)

3 FOI applications, two from one applicant. All involved seeking permission from third parties; two involved internal working documents, information received in confidence and public interest issues.  All required a substantial amount of work and time.

Anti-Discrimination Tribunal

26 requests for review of Rejection by Commissioner, 22 rejections upheld, 1 referred back.

15 requests for review of Dismissal, 18 dismissals
 upheld by Tribunal.
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Anti-Discrimination UpDate!  published 4 times annually, carries reports of conciliation outcomes (preserving privacy), exemptions, training, community education, conferences, seminars and articles. 

Published: 29 Procedural and Substantive law pamphlets, Guide to Exceptions and Exemptions, Anti-Discrimination Standard 1A – Employment Application Forms, and 9 Procedural Notes.
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Under Section 57 of the Act the Commissioner may grant an exemption unconditionally, or on conditions, for up to three years; revoke an exemption, vary conditions or impose conditions during the period of the exemption; and renew an exemption. So that the process is transparent and the public has an opportunity to make submissions ‘for’ or ‘against’, knowing what exemptions are being sought and why, the Commission advertises applications in the Mercury, Advocate, Examiner and Government Gazette. Because it is important that an opportunity is provided for all applicants to have ‘hands on’ information about the Act and education in its principles and provisions, if granted, exemptions come with a condition that the applicant secures community education or training from the Commission at least once annually. Generally applicants welcome this opportunity.

13 applications: 9 granted, 2 withdrawn, 2 awaiting decision;  4 - wheelchair access, 6 - gender/sex, one each on race, age and ‘non-smoker’ (disability).

	Types of exemption granted

	Disability access

Gender specific positions (male and female)

Race specific positions

Restricted membership to people based on age




	Type of organisation 

	Government funded organisations

Community organisations (non-profit)

Private
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Training, community awareness, education and liaison continue as a priority. 105 training sessions delivered July 2003-June 2004, generating income: $68,195 an increase of 110% in training delivery compared with July 2002-June 2003: $33,635. 
Employers, service providers, business and government generally have become more aware of their responsibilities under the Act, so taking positive steps to promote best practice in their organisations. In accordance with the Tasmania Together benchmark and goal, looking to a reduction in discrimination and prohibited conduct claims by 2020, the Anti-Discrimination Commissioner sees the increase in training and community education as pivotal to the proper achievement of the benchmark and goal.

Anti-Discrimination Australia (Tasmania), Training Arm of the Anti-Discrimination Commission, provides generic and ‘tailored’ training in the public and private sectors. During the year, Anti-Discrimination Australia (Tasmania) offered standard courses:

1. Anti-Discrimination Act 1998 – Overview

2. General Staff Training

3. Contact Officer Training Course

4. Supervisory/Manager 

5. Diversity and Anti-Discrimination – Overview

6. Investigating complaint

7. Workplace bullying and harassment 

In addition, a large number of organisations sought tailored courses to meet their specialised                                                                                                                                                                                                                                                                                           needs – for example, ‘Training for Political Staffers - Anti-Discrimination Politics’, a module designed for electorate officers and political staffers, incorporating an overview of the Act, political affiliation, belief and activity discrimination, and ‘information for constituents’. 

 [image: image21.wmf]Exemptions Granted

0

5

10

15

20

2001-2002

2002-2003

2003-2004

List of organisations participating in training is available from the Commission.

· One-day seminar ‘Incorporating Diversity, Recognising Difference’ at the University of Tasmania, which was well attended and a groundbreaker in covering the intersection between anti-discrimination/equal opportunity law, and occupational health and safety law.  The concerns of business, particularly small business, in endeavouring to comply with both fields of law were an impetus to the seminar, and it now forms the basis of a training course run by the Commission. Speakers from CRS, Workplace Standard, State Service Commissioner, Workers’ Rehabilitation and Compensation Tribunal, and the Commission provided a good information base for participants.

· "The Net Plague", another groundbreaking one-day seminar on the Internet, E-mail, Screensavers, Industrial Rights, Vilification & Pornography Discrimination at Work and School through computer technology. Sharan Burrow, President, ACTU was keynote speaker, together with speakers from Unions Tasmania, Cadbury’s Schweppes, State Service Commissioner, Department of Premier and Cabinet, and the Commission.
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The Commission’s Community Education and Liaison unit provided 27 information sessions (56.5 hours), attended by 482 people.  Approximately 20 joint meetings were organised/attended for community consultations and forums.  There were 17 community events attended, and the Commission participated in two information booths (Huon Valley Health Expo and Transport Workers Union Seminar at Wrest Point in Hobart).

Information sessions

Information sessions – provide a brief overview of the Act, its operation, and the operation of the Commission.  Information sessions were conducted in the South, North and North West Coast to schools, TAFE, ethnic community groups, service providers, VET, community houses, women network, age care, advocates for people with disability, volunteers.

List of participating groups is available from the Commission.

Continuing in-service training for conciliators: invitations were extended to external Conciliators and staff of the Department of Justice who have played a conciliators role on the ‘external conciliators’ list. A half-day workshop incorporating role-plays and discussions.

	Special event:

Celebration dinner of 125 guests at Parliament House, Guest Speaker Commissioner Moira Rayner, and presentation of Anti-Discrimination Commission Awards in recognition to organisations/employers/individuals who have contributed/assisted in promoting compliance with the Act, have positively contributed to the Commission’s conciliation processes, have actively undertaken training for their organisations, recognising that this is an ongoing requirement rather than a ‘one off’, and the acknowledgement of courage in claimants who bring claims, particularly where they have a broad impact affecting positively a group or groups in society and the community.



Forum

The Commission jointly with Multicultural Council of Tasmania and Migrant Resource Centre organised and co-hosted a well-attended forum “Power and Powerless: a Forum on Matters affecting Migrants and Refugees in Aged Care Homes”.


The Commissioner undertook a total of some 57 engagements in 2003-2004 – 35 speaking engagements, in Tasmania, interstate and overseas.  She delivered her addresses at international conferences, forums and meetings in Bangkok (Asian Institute of Technology), Barcelona and Fiji.  In Fiji the Commissioner visited the Supreme Courts, High Court and Magistrates Court, and amongst others met with the Hon. Justices Nashat Shameem and Anthony (ACHT) Gates, Magistrate Salote Kaimacuata, and Imrana Jalal and her team at RRRT. Nationally she spoke and/or took part in various educational functions, Australian Nursing Federation, Women’s Suffrage Dinner, Indigenous Law Centre, TCCI, Hypothetical Session, Women & Public Policy, Honouring Mary Gaudron’s Contribution to Australian Law, International Women’s Day Debate, Business & Professional Women, 100 Year Anniversary of Women’s Vote, at Parliament House, Hobart, Association of Women of the World, CEDAW Post Beijing consultation with refugee and migrant women, ‘Incredible Woman’ film viewing.

International Conference

The International Conference “Cooperation Out of Conflict: Beyond Bullying – Class/Status, Sex/Gender, Race/Ethnicity: Making Difference Work’ , scheduled for Hobart in late September 2004, is organised around the theme “Act globally, think locally; act locally, think globally” . This major conference, a world ‘first’, will bring together community workers, academics, professionals, trades people, Indigenous Australians, Australians of a varying range of ethnic backgrounds, young people and others, with a dazzling array of impressive international, national and local speakers, from the United Kingdom, Fiji, and South Africa, including Professor Susan SM Edwards, Dr Judy Larsen, Ms Lilla Watson, Mr Martin Flanagan, Justice Terry Sheahan, Justice Nazhat Shameem, Justice Anthony (ACHT) Gates, Ms Nikki Naylor, Ms Adut Ngor and an impressive line up of youth from the Migrant Resource Centre (MRC) and Multicultural Council of Tasmania (MCOT). This is a never to be repeated event, and a huge credit to the work of the Commission and to Hobart. 

Anti-Discrimination Commission Awards 2003

Presented by the Hon. Fran Bladel, the Hon. Ray Groom, the Hon. Peg Putt and the Anti-Discrimination Commissioner to Philip Vincent, the Department of Education, the Department of Health and Human Services, the Department of Police and Public Safety – Tasmania Police, Aldersgate, Metro, and Cadbury’s Schweppes
Anti-Discrimination Commission Awards 2004

To be presented by the Anti-Discrimination Commissioner to Pamela Burgess, Michelle Coad, Madelaine Holt, Lynette Shegog and Philip Shegog on behalf of Emma Shegog, the Department of Primary Industries, Water and Environment, the Department of Infrastructure, Energy and Resources, Elizabeth College, and TAFE Tasmania.


 









Actual spending:



Budget:

1999-2000: $ 301,481


$ 302,000
  $ 519.00 (+)

2000-2001: $ 653,411


$ 605,000
  $ 48,411 (-)

2001-2002: $ 745,348


$ 606,000
  $ 139,348 (-)

2002-2003: $ 751,946


$ 701,947
   $ 49,999 (-)

2003-2004: $ 779,077


$ 741,077
   $  38,000 (-)

Budget overruns for operational costs, operating on a lean philosophy and practice, indicate that the budget requires adjustment, as notified on a continuing basis.

Revenue Fund - Commonwealth grants, traineeship funding, special projects, exemption application fees (advertising costs), training/speakers’ fees.

Contribution - Government agencies/other organisations international/interstate – accommodation, travel, and associated expenses.

[See - Department of Justice’ Financial Report, Annual Report 2003-2004.]
Notes

Claimforms and pamphlets are available form the Commission and Website. There is no cost for lodging a claim. Assistance or an interpreter available on request. Claims in languages other than English accepted with provision for translation.

Website – www.justice.tas.gov.au/adc/adcfrontpage.htm

‘Claim’ and ‘claimant’ refer to ‘complaint’ and ‘complainant’ in the Anti-Discrimination Act 1998




Each time [someone] stands up for an ideal, or acts to improve the lot of others, or strikes out against injustice, [they] send forth a tiny ripple of hope, and crossing each other from a million difference centers of energy and daring, those ripples build a current that can sweep down the mightiest walls of oppression and resistance.









Robert Kennedy, 1966 

It is impossible to say ‘thank you’ to all the wonderfully aware people from the community who have not only supported the work of the Commission and the operation of the Act, of which they are rightly proud, but made me welcome by emphasising by word and deed their strong support for the  Commisison, the Act, me as Anti-Discrimination Commissioner, and have made me feel welcome as a resident of Tasmania, who made Tasmania her home. I also appreciate those very few in the Tasmanian establishment who extended to me courtesy. 

Thanks are due also to the good team of external conciliators which we established to ensure that the unique approach to conciliation set up by the Commission could undertake conciliations work in a positive, constructive and focused manner. Thanks are due to Mike Radburn, Julia Drew, Richard Connock, Kathleen Ford, Ray Groom, Bob Hamilton, John White, James Graham, Richard Bennett, Dale Webster, Brian Smith and Judith Blades.

The extraordinary output of the Commission, and its level of excellence, has been achieved through the good work of Sharyn Newman (now on secondment to the Department of Health and Human Services), Santi Mariso, Pia Struwe, Catherine Edwards, Katrina Aird, Leah Brown, Gemma Misrachi, Bijaya Thapa, Dianne Ferguson, Kristy Eulenstein, Stephanie Mirowski, Jessica Barrett, Valiborka Purkovic, Rebekah Francis, Karen Buczynski, Joyce Johnston, Maria Bek, Mathew Plunkett, Annette Harwood (in the first year of the Commission’s existence) and, more recently, Josephine Palmer, and Tom Morgan and Martin Lee. I also thank those whom we have had on work experience, too many over the years to name individually, a number thanks to the good offices of Tim Bugg of Dobson Mitchell Allport, the Legal Practical Workshop, the Work Placement Program – State Service Commissioner/Multicultural Tasmania, and a number from overseas and interstate. For 2003-2004 those on work experience included Vino Thuraisingham (Malaysia), Anthony Mihal, Sheridan Joel, Will Lamprill, James Dunne, Diane Sharman, Sonya Dercksen, James Masimo and Tabaan Wesley.

We appreciate very much, too, the positive working relationship established between the Commission and the Anti-Discrimination Tribunal, whilst always preserving impeccably the independence of our respective roles.  Thanks to Chairperson Helen Wood, Sally Bridge and Colleen McCullagh.

Additionally, the Commission’s work has been supported immeasurably by the prompt, intelligent and diligent work of the Department of Justice Library, Alison Jekemovics, Meredith Curtis, Sue Evans, Marcia Twonsend and Leanne Wright; Grant Stokes, Asset Management’s readiness and capacity to provide the Commission with optimal service, and the practical, good humoured care taken by Tim Weir, John Gourley and their back-up at Security.  For keeping the Commission’s premises well-maintained, thanks to Wendy Young and her team, to all at the Government Printing Authority for the Annual report and Commission work over these five years; and to Waldemar Buczynski for artwork making our Annual report a spectacular success nationally and overseas, and for images for our impressive PowerPoint presentations.

I thank the Parliament of Tasmania and the Government of Tasmania (and, in particular, the late Jim Bacon, former Premier of Tasmania) for the opportunity that was provided to me, by the passage of the Anti-Discrimination Act and my appointment as Tasmania’s First Anti-Discrimination Commissioner, to establish the Anti-Discrimination Commission and set the Anti-Discrimination Act firmly in place as the pre-eminent human rights legislation in Australia and surpassing similar legislation elsewhere. Tasmania is in the forefront of anti-discrimination legislation and practice. I trust that support will be provided so that this strong stranding in the local, national and international community can remain, with claimants and respondents, and those accessing community education and training, being able to avail themselves of an unmatched service, exemplary in its approach and performance.

I am saddened in the knowledge that the attacks levelled at the Anti-Discrimination Commissioner were levelled not only against me, in that role, but that in this Tasmania as a whole, and the office itself have been ill-served. Ultimately, the attacks are against the Anti-Discrimination Commissioner, Tasmania, an office established by a statute passed with the full support of the Parliament of Tasmania. Those who did nothing to staunch these attacks, or to stand up for the office, not only failed in, at minimum, a courtesy to a person who had been invited to take up the office in this State, but failed to support their own statutory officer, and their own Anti-Discrimination Act. 

The attacks truly pained me, causing me huge grieving, most particularly (but not only) by the serious and severe damage meted out upon me, through action that in addition to its own unprincipled impact, unforgivably led to and promoted baseless reports in the media locally, nationally and internationally. My reputation as a barrister and person of integrity is important to me, as is wellknown to those in authority who should have supported me and my office. Legal liability lies in a duty of care owed to me as Anti-Discrimination Commissioner. Neither ignorance nor denial makes liability disappear.  Furthermore, the lack of support was not only to me, but was a lack of support to Tasmania’s Anti-Discrimination Commissioner and the statutory office itself.

The strong and staunch support of the Anti-Discrimination staff all through this period, and the staunch and strong commitment of staff over my five year term, during which we have worked together as a united team, focussed, engaged, and retaining a strength of humanity, is a tribute to their professionalism and commitment to higher goals.  It stands as a tribute to them and to the Anti-Discrimination Commissioner, the Anti-Discrimination Commisison, and ultimately to Tasmania’s capacity for valuing the good, for appreciating the value of change, and for believing in the possibilities illuminated by working positively towards it.

I have gained in one respect. My work has for decades been recognised nationally and internationally. Beyond this, my experience in Tasmania has meant that my place in the pantheon of experts on mobbing is assured. Invitations nationally and internationally for me to speak on this subject, combined with the conduct taking place in Tasmania, has led to my developing a theory and perspective on this subject, a form of bully which has its own dynamic and features. This theory and perspective, supported as it is not only by expertise I have developed through my work over the past 30 years, but also by my own experience over the past five years, is leading edge. 

A colleague passed on to me her philosophy, gained from a lifetime of service. Chuang Tzu 367-286BC says:

People who make themselves useful for government service risk the dangers of intrigue and unjust punishment;  better to be useless to others, useful to oneself, and thus survive.

Yet ‘uselessness’ is not possible for those committed to human rights. Survival and usefulness are compatible.

I wish all at the Anti-Discrimination Commission, and the incoming Anti-Discrimination Commissioner, well. I commend the Anti-Discrimination Act and the Commission, and conclude with a clarion call to that part of the Tasmanian community, which believes human rights are important. The energy and commitment that went into ensuring that the Anti-Discrimination Act became law, and that the Anti-Discrimination Commission came into existence, is not enough. Energy and commitment are necessary for the Act and the Commission to maintain the momentum established in the first five years. When human rights are in question, it is up to the community to fight for what it wants. Silence is complicity.

There are two kinds of idiots - those who don’t take action because they have received a threat, and those who think they are taking action because they have issued a threat.










Paul Coelho
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Pursuant to section 10 of the Anti-Discrimination Act 1998 (Tasmania), it is my pleasure to present our fifth Annual Report.





This report covers the activities of the Commission from 1 July 2003 to 30 June 2004.
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Diana Ferguson


Training Consultant
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Administrative Assistant


(Finish Oct 2005)
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(Finish April 2005)





Martin Lee


Investigation and Conciliation Officer


(Finish Sept 2004)





Santi Mariso 


Senior 


Administration Officer


Conciliation / Community Education/Liaison Officer





CLAIMS PROCESS – FLOWCHART
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Executive Assistant
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Commissioner








� Note – This underreports claim numbers due to underreporting for 1999-2000 through to 2002-2003 and the first half of the 2003-2004 financial year. Multiply number of claims in the first years by 3 for a more accurate figure.


� Includes reviews of dismissals from 2002-2003.
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